
Down syndrome (trisomy 21) is the presence of 
3 copies of chromosome 21 in all or some cells of an 
individual. Down syndrome is the most common 
form of trisomy that can progress to live birth.1 Indi-
viduals with Down syndrome have health problems 

such as congenital heart disease, auditory and ocular 
problems, obesity, mental retardation and psychiatric 
disorders (such as depression, disruptive behaviour 
disorders, and autism) and require lifelong health and 
special education support.2 
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Prenatal diagnosis is a medical procedure that is 
utilised for the purpose of providing families with in-
formation regarding the potential risks associated 
with the birth of children suffering from severe, de-
bilitating diseases, such as Down syndrome. The pri-
mary objective of prenatal diagnosis is to facilitate 
the decision-making process concerning the advis-
ability of continuing or terminating a pregnancy, in 
accordance with the circumstances of the individual 
family.3 Screening tests and diagnostic methods car-
ried out in the prenatal period play an important role 
in the diagnosis of Down syndrome in the prenatal 
period.4 First trimester and 2nd trimester screening 
tests are available for the detection of Down syn-
drome. First trimester screening tests are based on a 
combination of serum free β-human chorionic go-
nadotrophin [free β-human chorionic gonadotropin 
(hCG)] and pregnancy associated plasma protein 
A (pregnancy associated plasma protein-A) level 
measurement and nuchal translucency measurement 
on ultrasonography (USG). Conversely, the 2nd 
trimester screening tests are based on the measure-
ment of alpha-fetoprotein, β-hCG, unconjugated oe-
strogen, and inhibin A levels in maternal serum. In 
addition to the identification of major structural ab-
normalities, 2nd trimester USG screening can also 
evaluate important minor markers for the detection 
of aneuploidies (especially trisomy 21).5 In recent 
years, with the discovery that maternal plasma con-
tains sufficient amounts of cell-free DNA (cf- DNA) 
to detect Down syndrome, there has been a rapid in-
crease in screening for this and other aneuploidies.5 
Although cf-DNA is the most sensitive and specific 
screening test for foetal aneuploidies, its ability to 
give false positive and false negative results has pre-
vented its use as a diagnostic test.6 Furthermore, there 
are more accurate diagnostic tests that involve inva-
sive procedures, such as chorionic villus sampling or 
amniocentesis.3,7  

It is estimated that the incidence of Down syn-
drome is 1 in 1,000 to 1,100 live births worldwide, 
with approximately 3,000-5,000 children born each 
year with this chromosomal disorder.8 The fact that 
Down syndrome is such a common chromosomal dis-
order leads to medical malpractice claims and law-
suits in cases where prenatal diagnosis cannot be 

made. Malpractice lawsuits initiated due to fetal mal-
formations continue to increase every year, with an 
average annual increase of 35.9% in the 2014-2018 
period.9 

In the international literature, legal actions initi-
ated following birth that result in the diagnosis of 
Down syndrome are designated as wrongful birth and 
wrongful life lawsuits.10-12 The concept of wrongful 
birth is usually defined as a lawsuit brought by the 
parents of a child who is disabled or affected by a 
detrimental condition It has been asserted by parents 
that they were not provided with sufficient informa-
tion by the physician during the prenatal or pre-preg-
nancy period. It is further claimed that had they been 
furnished with the correct diagnosis, they would ei-
ther not have become pregnant or would have termi-
nated the pregnancy.12 

The concept of wrongful life is a type of action, 
usually brought on behalf of a disabled child, alleg-
ing that the child was born as a result of the parents’ 
misinformation or negligence. In this case, the child 
claims that if the parents had been properly informed 
by the physician and would have terminated the preg-
nancy, the child would not have been born.12 

In the Türkiye legal system, when a child is born 
with a disability, families can sue for financial and 
moral damages on the grounds that the physician 
failed to diagnose, inform and guide them correctly. 
Claims are first heard in local courts. The judgments 
of the local courts are reviewed by the Regional 
Courts of Appeal (RCA), and the RCA’s judgments 
are reviewed by the Court of Cassation. The RCA 
and/or the Court of Cassation may overturn or uphold 
the decisions of the local courts.13  

In order for a medical intervention to be consid-
ered legitimate, there are 3 fundamental conditions 
that must be fulfilled. Firstly, the patient’s informed 
consent must be obtained. Secondly, the physician 
must be competent in this matter. Thirdly, the in-
tervention must be deemed necessary in accordance 
with the data of medical science. Failure to fulfill 1 
or more of these conditions may lead to the physi-
cian’s liability.14,15 In cases pertaining to Down syn-
drome, medical malpractice claims predominantly 
pertain to deficiencies in the provision of informed 
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consent, inadequate examination requests, or erro-
neous diagnosis and treatment practices. With re-
gard to deficiencies in informed consent, it is 
essential to provide patients with correct and suffi-
cient information. This information should be pro-
vided by the physician themselves, in a way to 
include all risks and benefits, in a way that is un-
derstandable according to the socioeconomic level 
of the patient, and the patient should be given a rea-
sonable time.15 

This study analyses the current jurisprudence of 
the Court of Cassation with regard to legal actions 
initiated on the basis of medical malpractice claims 
pertaining to Down Syndrome births. The medical 
and legal evaluation methods employed in these de-
cisions are analysed with a view to elucidating the 
legal responsibilities of physicians and the current 
legal processes. 

 MATERIAL AND METHODS 
The keywords “down”, “down syndrome” and “tri-
somy” were searched in “https://karararama.yargi-
tay.gov.tr”, the decision search website of the 
Presidency of the Court of Cassation of the Republic 
of Türkiye, where the decisions of the Court of Cas-
sation are made available to the public. The screening 
results were limited to cover the dates between Jan-
uary 1, 2022 and December 31, 2024 according to the 
decision dates. As a result of the search, a total of 187 
decisions were found. Among these decisions, 21 de-
cisions on medical malpractice claims in cases of 
birth with Down syndrome were included in the 
study. Except for medical malpractice cases due to 
Down syndrome birth, decisions on criminal liabil-
ity, divorce and custody cases, intentional/negligent 
injury cases were not included in the study. In our 
study, the decisions of the local and higher courts and 
the reasons for reversal and confirmation of the 
higher courts were evaluated. 

This study was conducted in accordance with the 
principles of the Declaration of Helsinki and the ap-
proval of the Afyonkarahisar University of Health 
Sciences Ethics Committee for Non-Interventional 
Scientific Research dated January 03, 2025 and num-
bered 2025/1 was received. 

 RESULTS 
As a result of the search, 21 decisions on malpractice 
claims in cases of birth with Down syndrome were 
identified. The distribution of decisions by year is 
shown in Figure 1. In 66.7% (n=14) of the cases the 
local courts found the physician at fault and decided 
to accept the case, while in 33.3% (n=7) of the cases 
the local courts found the physician right and decided 
to dismiss the case. In all the cases accepted by the 
local court, the reason given was that the physician 
had not properly explained to the mother/father the 
methods that could be used for a definitive diagnosis 
and the risks of these methods, had not provided suf-
ficient information and had not fulfilled the obliga-
tion to provide information.  

In the decisions of the Court of Cassation, it was 
observed that 8 of the 14 decisions accepted by the 
local court included the decisions of the RCA. In 1 
(12.5%) of these decisions, the physician’s objections 
to the decision of the local court were accepted, while 
in the other 7 (87.5%) decisions, the objections were 
rejected. The Court of Cassation upheld 14.3% (n=2) 
of the 14 decisions accepted by the local courts on 
the grounds that the physicians could not prove that 
they fulfilled the obligation to inform (Table 1). 
These 2 decisions are from the year 2022. When 12 
decisions accepted by the local courts but reversed 
by the Court of Cassation are analysed, it is seen that 
50% (n=6) of them were reversed on the grounds that 
the case violated the child’s right to life (Table 1). It 
is observed that the Court of Cassation has reversed 

FIGURE 1: Distribution of trial court and Supreme Court judgements by year 
*approved cases finding the physician at fault 
**cases rejected by finding the physician right 
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the cases on the grounds of the child’s right to life 
since 2023. Of the 7 cases in which the local courts 
found the physician right and decided to dismiss the 
case, 6 (85.7%) were upheld by the Court of Cassa-
tion and 1 case was reversed due to procedural errors 
in the court proceedings. 

 DISCUSSION 
The physician’s obligation to enlighten is to enable 
the patient to freely decide on the medical diagnosis 
and treatment to be applied by the physician with the 
information to be provided by the physician.16 Firstly, 
the physician should assess the patient’s ability to un-
derstand medical information and the consequences 
of treatment alternatives in order to make an inde-
pendent and voluntary decision. Secondly, the physi-
cian should provide accurate and detailed information 
appropriate to the patient’s cultural and socioeco-
nomic level. Thirdly, the physician should document 
the discussion with the patient in the medical record.17 
It is reported that informing the patient by establish-
ing correct and effective communication reduces the 
possibility of encountering medical malpractice law-
suits.18 An et al. reported that informed consent was 
not obtained from the patient in 51.8% of the cases in 
a study including 850 studies on disputes related to 
prenatal USG.9 Similarly, Terece et al. reported that 
an informed consent form was obtained in only 
19.1% of the cases in which second level USG was 
performed.19 In our study, it was demonstrated that 

in all of the cases accepted by the local courts, there 
was a failure to fulfil the obligation to inform by the 
physician. The main basis of wrongful birth and 
wrongful life lawsuits is the deficiencies in the physi-
cian’s obligation to inform. Therefore low informed 
consent rates in the literature may put physicians in a 
weak position in lawsuits.12  

According to the laws of the Republic of 
Türkiye, it is not obligatory to obtain consent in writ-
ing. This issue is addressed in Article 18 of the Reg-
ulation on Patient Rights dated August 01, 1998 and 
numbered 23,420 with the phrase “the patient shall 
be verbally informed about the medical intervention 
by the healthcare professional who will perform the 
medical intervention”. However, although verbally 
informing the patient seems to be sufficient by law, 
the Court of Cassation has left it to the physician to 
prove whether the physician has fulfilled the obliga-
tion to inform.20 This results in an unconventional 
scenario where consent for invasive diagnostic pro-
cedures is obtained, yet the physician ultimately de-
clines to perform them, citing the patient’s lack of 
consent.21 

Obstetricians and gynaecologists are more likely 
to be involved in malpractice claims than other med-
ical specialties.22 In addition, medical malpractice 
claims are known to be the highest value claims. This 
is because obstetric problems, by their very nature, 
occur at an early age and victims have to live with 
their disabilities for many years. Children with ob-
stetric injuries often require “expensive, extensive 
medical care and often require lifelong care and as-
sistance”.23 Obstetric reasons (80.5-85.1%) are the 
most common reasons for suing obstetricians and gy-
naecologists.24,25 Given the high rate of malpractice 
lawsuits and the amount of compensation, we believe 
that obstetricians and gynaecologists should be more 
vigilant and careful in their diagnosis, treatment and 
communication with patients, especially in their duty 
to inform. Down syndrome is also frequently the sub-
ject of malpractice claims due to failure to diagnose 
it in the prenatal period.26 

In the prenatal diagnosis of Down syndrome, 
risk analysis is carried out by screening tests and 
definitive diagnosis can be made by invasive diag-

Court of Cassation Judgment 

Reasons of the Court of Approval Annulment n 

Cassation judgments n (%) (%) 

Physician at fault: Violation of the obligation to inform 2 (100) - 

Expert report is required - 1 (8.3) 

Violation of the child’s right to life - 6 (50) 

No causal connection* - 1 (8.3) 

No medical malpractice - 4 (33.3) 

Total n (%) 2 (14.3) 12 (85.7) 

TABLE 1:  Reasoned decisions of the Court of Cassation in 
cases where the local courts have found the physician at fault

*There is no causal connection between the negligence and the birth of the plaintiff’s 
minor child with Down syndrome due to the fact that the plaintiff visited other physi-
cians other than the defendant physician during pregnancy and there is no concrete 
document and information that the patient presented the tests to the defendant physi-
cian.
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nostic methods such as amniocentesis or chorionic 
villus sampling.27 At this stage, it is the physician’s 
responsibility to inform the patient by explaining the 
results of the screening tests, the significance of the 
results, further diagnostic tests, the benefits, risks, 
complications and alternatives of the procedure in a 
manner appropriate to the patient’s socioeconomic 
level.17 Favre et al. found that appropriate consent 
was obtained from only 40.3% of pregnant women, 
and the quality of consent was higher in pregnant 
women with higher education level and in pregnant 
women with high risk detected in serum screening 
tests.28 It is important to remember that clinicians 
have an equal obligation to provide information to all 
patients. As with other specialties, CRT physicians 
should educate their patients according to their level 
of education and ability to understand. 

Lawsuits filed due to the birth of a baby with 
Down syndrome are recognized in the international 
literature under the name of wrongful birth law-
suits.10-12,29 The parents claim that they were not 
properly informed by the physician during the pre-
natal or pre-pregnancy period and that if they had 
been properly informed with the correct diagnosis, 
they would either not have become pregnant or 
would have terminated the pregnancy and are seek-
ing compensation for their damages.12 In Türkiye, 
these lawsuits are filed as medical malpractice law-
suits. In medical malpractice and wrongful birth 
cases, deficiencies in the obligation of physicians to 
provide information are particularly noticeable.11,12 
In our study, in all the cases where the local courts 
found in favor of the defendant, the reason given was 
that correct and sufficient information had not been 
provided. 

Wrongful life actions are legal actions based on 
the claim that a child “would have been better off not 
being born”. In this case, the child, or the mother/fa-
ther on behalf of the child, claims that “if the physi-
cian had provided timely and accurate information, 
the parents could have chosen to terminate the preg-
nancy and the child would not have had to live a life 
with a disability”, in other words, the child claims 
that “it would have been better not to be born than to 
live a life with a disability”.10,11 It is reported that 
these cases are usually dismissed in many countries, 

such as the United Kingdom, France, Italy and most 
states of the United States.11,30 The most prominent 
justification is the principle of the sanctity of life. 
Many legal systems recognize that life is precious in 
all circumstances and that a life with a disability is 
no worse than not being born at all.11 In our study, in 
the decisions of the Court of Cassation since 2023, 
by referring to Articles 12-17 of the Constitution of 
the Republic of Türkiye, “everyone has inviolable, 
inalienable, unalienable and inalienable fundamental 
rights and freedoms attached to his personality...” and 
“everyone has the right to life, to protect and develop 
his material and spiritual existence...”, the Court of 
Cassation overturned the decisions of the local courts. 
In addition, the acceptance of wrongful life cases 
raises concerns that the lives of persons with disabil-
ities are devalued and may lead to social exclusion.11 
In our study, the Supreme Court put forward the rea-
soning that the case essentially violated the personal 
rights of the plaintiff child, based on the article “rec-
ognizing also that discrimination against any person 
on the basis of disability is a violation of the inherent 
dignity and value of the human person” in the pream-
ble h of the United Nations Convention on the Rights 
of Persons with Disabilities. These decisions of the 
Court of Cassation in recent years stand out as an im-
portant change in the Turkish judicial system. 

It has been observed that efforts to claim rights 
for Down syndrome through legal means have in-
creased in recent years.4 In the literature, a study by 
Kaymakcalan analysed 53 cases between 2009-2021 
from a genetic point of view; of these cases, in 28 
negligence cases against physicians, 4 were found to 
be at fault and in 9 the physician was found not to be 
at fault.4 However, it was noted that the appeal out-
comes of other cases were not evaluated. Our study is 
a continuation of Kaymakcalan’s study and is con-
sidered meaningful in that it covers all the processes 
of the cases from a forensic perspective and includes 
the appeal stages.4 In addition, our study found that 
there has been a significant change in the decisions of 
the Court of Cassation in recent years. Although it is 
not explicitly emphasized in the case files, the fact 
that the cases are rejected with the judgments given 
from the perspective of the “right to life” is consid-
ered as an important result. 
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 CONCLUSION 
The physician’s duty to inform consists of informing 
the patient, using appropriate communication meth-
ods according to the patient’s level of education, ex-
plaining the results, benefits, risks and alternatives of 
the examinations and treatments to be performed 
and/or already performed, and recording this infor-
mation. In our study it was observed that 66.7% 
(n=14) of the cases brought as a result of the birth of 
a child with Down syndrome were upheld by the 
local courts on the basis of breaches of the obligation 
to provide information. This high rate suggests that 
obstetricians and gynaecologists, who are at high risk 
of being sued for damages due to prenatal diagnostic 
errors, should be aware of this issue, especially when 
evaluating the results of prenatal screening tests and 
referring for invasive diagnostic tests. In addition, the 
Court of Cassation’s assessment of claims based on 
the birth of a child with Down syndrome has changed 
since 2023. The Court of Cassation, which previously 
assessed the physician’s obligations to his patient and 
considered it a case of medical malpractice, has 
tended to dismiss the cases since 2023, taking the 
view that “it is not legally appropriate to file a lawsuit 
against the child’s right to life”. How this new ap-
proach of the Court of Cassation will continue should 
be re-evaluated in future studies. 

In the context of the new approaches and deci-
sions of the Court of Cassation regarding medical 
malpractice cases related to Down syndrome, the im-
portance of education regarding the legal responsi-
bility of gynaecologists and obstetricians in these 
cases, and in particular the duty to inform, is empha-

sized. This education will minimize the medical and 
legal risks and contribute to the physician’s aware-
ness.  

Our study has some limitations. Since the study 
was planned as a retrospective examination of the de-
cisions of the Court of Cassation, some data could not 
be included in the study since the information con-
tained in the decisions could be accessed. In addition, 
there are deficiencies in terms of generalisability 
since there is not enough data in terms of numerical 
and diversification of data sets. 
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